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’ BEFORE THE OOCKET FILE COPY URIGINAL
FEDERAL COMIMUNICATIONS COMMISSION
WASHINGTON, D.C.
In the Matter of
Federal-State Joint Board on CC Docket No. 96-45

Universal Service

|
Petition of the Minnesota Public Utilities {.ommission ’
for Agreement With Changes 10 Defimiticn of Service
Areas for Exchanges Served by CenturyTel, Cinzens

Telecommunications Company, Frontier RECEIVED
Communications of Minnesota, Inc., Mid State

Telephone Company, Scoti-Rice Telephone, AUG - 7 2003
United Tel Co of Minnesota (UTC of Mivnesota),

Federated Telephone Company, Melrose Telepbone Federal Communicaions, Commission
Company, Winsted Telephone Company | T8 Dffice of the Secreiary

Telecumn), Eckles Telephone Company (Blue Earth
Valley Telephone Company), Lakedale Tiolephone
Company, and Farmers Mutual Telephon¢ Cr mpany.

PETITION OF THE MINNES "TA PUBLIC UTILITIES COMMISSION
FOR FCC AGREEMENT 7C REDEFINE THE SERVICE AREAS OF
TWELVE MINNESOTA RURAL TELEPHONE COMPANIES
INTRODUCTION
Pursuant to Section 214(e)(5) of the Communications Act of 1934, as amended by the
Telecommunications Act of 1996 (‘Fuwiral Act™), 47 US.C. § 214{e)}(%), and 47 CFR.
§ 54.207, the Minnesota Public Utilites Commission (“MPUC”) petitions the Federal
Communications Comrnission (“Comnus: icu”) for agreement with the MPUC's service area
designations which differ from the “stucy areas” or existing “service areas” of CenturyTel,
Citizens Teclephone Company, Frontier Communications of Minnesota, Inc, Mid-Siate
Telephone Company d'b/a KMP (TDS Tilecom), Scott-Rice Telephone Company. United Tel

Co of Minnesota (UTC of Minnesota), “cucrated Telephone Company, Melrose Telephone
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Company (diversiCOM), Winsied Telephone Company (TDS Telecom), Eckles Telephone
Company (Blue Earth Valley Telephone (¢ npany), Lakedale Telephonc Corupany, and Farmers
Mutual Tel Co.

These twelve compames are incunbent rural telecommunications carriers designated as
eligible telecommunications carriers (“E71(") under the Federal Act. As more fully explained
below, the MPUC designated the individual exchanges in CenturyTel’s existing study area as
separate service areas. The MPUC also redefined the service areas that Midwest Wireless
Communications, LLC (“Midwest Wireless”) will serve in the service territories of 11 other
rural [LECs 1dentfied above to include aezs smaller than the wire center. The redefined areas
mclude parttal local exchanges of these: 11 rural ILECs in order to conformn io Midwest
Witeless’s FCC-licensed territory. Disagyregating CenturyTel’s study area into multiple service
areas for individual ¢xchanges and redeining the other companies’ service arocas below the
exchange level is consistent with federal and state law goals to encourage competition in both
urban and rural areas of Minnesota,

This petition, required by 47 C.FR. § 54 207, secks Commission agrecment with the
MPUC’s service area definitions for the areas in which Midwest Wireless 1s licensed by the
Commission to provide wireless service
L APPLICABLE LAW.,

The Federal Act requires designat an of ETCs for purposes of implementing the Act's
universal service provisions. Pursuait to § 214(eX2), state commissions designate

telecommunications carriers as ETCs for specific “service areas.” Section 214{e)(2) states;

P
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A State commission shall upon its own motion or upon request designate a common
carmer that meets the requiremvav, of paragraph (1) as an [ETC] for a service arca
designated by the State comamision. Upon request and consistent with the public
mierest, convenience, and neces:ity, the State commissions may, in the case of an area
served by a rural telephone company, and shall, in the case of all other areas, designate
more than one common carvier «s an [ETC} for a service area designated by the State
comumission, so long as esch: acditional requesting catrier meets the requirements of
paragraph (1). Before designatig an additional [ETC) for an area served by a rural
telephone company, the State cornmission shall find that the designation is in the public
interest.

The Federal Act defines “service area” as “a peographic area established by a State
commission for the purpose of determining universal service obligations and support
mechanisms.” 47 U S.C. § 214(e)(5). Hawever, for areas served by a rural tclephone company,
¢ 214(e)(5) provides that the term “sznice area” means the rural telephone company’s study
area “unless and until the Commission and the States, after taking into account the
recommendations of a Federal-State Joirt Board . . establish a different definition of service
area for such company.” Consistent with the Joint Board recommendations, the Commission has
encouwraged state conunissions to “desigrate service areas that are not unreasonably large” and
are “sufficiently small to ensure accurate targeting of high cost support and to encourage entry
by competitors.” In the Matter of Federal-State Jornt Board on Universal Service, Report and
Order, CC Docket No. 9645, 12 FCC Red 8776, ¢ 184 (May 8, 1997) (*Umversal Service
Order™)

A state commission cannot acl alcre to alter a definition of a service arca served by a

rural carrier. The Federal Act contemplates a joint federal-state process for establishing a service
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area(s) that differ from a company’s cf;isting service area(s). After the state commission has
determined that a service area definiticn different from a rural carrier’s study area or existing
service areas would better serve the u;uversal service principles found in § 254(b), either the
state or a carrier must seek the agreemer t of the Commission. Universal Service Order, at § 188.

Neither the Federal Act nor the Commission’s Universal Service Order articulate specific
standards for the states or the Commussion to follow in establishing a new service area definition
The Commission’s only requiremert 18 to “take into account” the Joint Board's
recommendations.

The Joint Board recommended that rural companies’ service areas initially remain
identical to their study areas, but cnplied that as circumstances change, so might iis
recommendaton. In the Matter of the Federal-State Board on Universal Service, CC Docket
No. 96-45, 12 FCC Red 87, § 172 (1596) (Joint Board Recommendation). The Joint Board
articulated three reasons for recommending retention of the study arca as the service area “at this
tvme ' First, the Joint Board noted that some commenters were concerned about “crcam
skimming.” By retaining a larger study zrea,

[plotential “cream skimming’ i; r:inimized because competitors, as a condition of

cligibility, must provide services throughout the telephone company’s study area.

Competitors would thus not be «ligible for universal service support if they sought to
serve only the lowest cost portion : of a rural telephane company’s study area.

! The Commission’s Univessal Scrvice O :der states at § 187

We conclude that the plain lar guage of scction| 214(e)(5) dictates that neither the
Commission nor the states may act alone to alter the definition of service areas served by
rurnl corriers. In sddition, we cor clude that the lapguage “laking into account” indicates
that the Comnmission and the states aust each give full consideration to the Joint Board’s
recommendation and must cact: e (plain why they are not adopting the recommendations
included in the most recent Recommended Decision or the recommendations of any
fiture Jomnt Board convened to provide recommendations with respect to the federal
universal support mechanisms.
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Second, the Joint Board noted- that the Federal Act “in many vespects places rural
telephone companies on a different competitive footing from other local exchange companies,”
citing various provisions in the Federsl Act which treat such companies differently:

For example, rurel telephone co npanies are initially exempt from the interconnection,

unbundling, and resale requirements of 47 U.S.C. § 251(c). The 1996 Act continues this

exemption until the relevant stat: commission finds, ifer alia, that @ request of a rural
telephone company for intercormection, unbundling or resale would not be unduly
economically burdensome, would be technically feasible, and would be consistent with
section 254. Moreover, . . staies may designate additional eligible carriers for areas
served by a rural telcphone comp.my only upon 2 specific finding that such a designation
15 in the public interest.
Joint Board Recommendation, at 1 173.

The Joint Board’s final concern rlated to the administrative difficulties rural companies
may encounter in calculating embeddex] costs at something other than at a study area level. Joint
Board Recommendation, at § 174. Altho.agb the first two of the Joint Board’s concerns relate to
competition in the areas served by rural companics, this third concern relates to administrative
difficulties for the incumbent rural telephc ne zompany.

A “rural telephone company” is defined at 47 US.C. § 153(37). The Commission
interpreted the phrase “‘communities of more than 50,000” in §153(37XD) to require the use of
Census Bureau statishics for legally incorporated localities, consolidated cities, and census-
designated places for identifying commnnities of more than 50,000. In the Matter of the
Federal-State Joint Board on Umversal Service, Tenth Report and Order, CC Docket No. 96-45,
14 FCC Red 20156, § 447 (Nov. 2, 1999) Under thjs interpretation, all companies identified in

this petiion qualify as rural telephons :ompanies even though some serve non-contiguous
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communjties throughout Minnesota, with portions of their service area located in or near the
large Twin Cities metropolitan area.

Frontier is such a company, smc the MPUC previously redefined Prontier’s Minmesota
study area 10 include service areas disaggregated to the exchange leve] for each of Fronter’s 45
Minnesota exchanges. See In re Federai-State Joint Board or Universal Service, CC Docket
No. 96-45, DA 00-2661, Petition of he Minnesota Public Utilities Commission for FCC
Agrcement to Redefine the Service Arei: of Frontier Communications of Minncsota, Inc. (filed
Qct. 26, 2000) (FCC agreement effectivz Feb. 27, 2001) (“Western Wireless Petition”). Since
that time, numerous companijes in Minn:sota and other states have redefined their own service
areas 10 disaggregate them to the exchangte or sub-exchange level pursuant to Commission rules.
See In the Matter of Federal-State Jout Board on Universal Service and Multi-Association
Group (MAG) Plan for Regulation of Intorstate Services, Fourteenth Report and Order, Twenty-
Second Order on Reconsideration, and Further Notice of Proposed Rulemaking, CC Docket
No 96-45 and CC Docket No. 00-256, 25 FCC Red 1338 (May 23, 2001); and 47 C.FR.
§ 54.315.

IL. PROCEEDINGS BEFORE THE MIN? ESOTA PUBLIC UTILITIES COMMISSION.

Midwest Wireless is a wireless provider licensed by the Commission to provide
commercial mobile radio service (CMRS) service throughout a swath in southern Minnesota that
includes Minnesota Rural Service Arvas (RSAs) 7 twough 11. The licensed area includes
temtory in 35 counties served by 49 nnal ‘elephone companies and one non-rural company,
Qwcest. Midwest Wireless serves the entir: service territory for most of these compamnies. Under

existng circumstances, however, Midwest Wireless’s FCC wireless license and thus its wireless
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because rural customers wonld stand to benefit from increased competition, including the
provision of services and functionalilie: that the incumbent providers do not offer. The MPUC
further conciuded that no customer herm s are foreseeable.’

Without a redefinition of the seivice areas of the 15 rural Minnesota companies covered
by this petition, however, the MPUC designation of Midwest Wireless as an ETC pursuant to 47
U.S.C § 214(e)}(2) cannot be implemer ted completely, even though such designation is clearly
in the public interest. Thus, the Midwest Wireless petihon for ETC designation also included a
request for disaggregation of certain ruru carriers’ service areas.

IH. REQUEST FOR REDEFINITION AMD DISAGGREGATION OF SERVICE AREAS.

Midwest Wireless 1s able to surve the compleie service areas for most of the rural
telephone companies located in its wireless service temritory. See List of CenturyTel Exchanges,
Attachment 2. Furthermore, for the thrig Nwest exchanges which are only partially included in
Midwest Wireless’s territory, the MI'UC was able to redefine the service areas to the
sub-exchange level as pecessary without FCC concurrence. See 47 U.S.C. § 214(e)(5).
Although most Minnesota telephone conipanies have disaggregated their own service areas io the
exchange level, and even into cost zores within exchenges, one company of concern in this
pclition bas not elecied to da this. [t is necessary, therefore, 1o redefine CenturyTel’s service
area to the exchange level so that Mid vest Wireless is required to serve only the CenturyTel
exchanges that fall within its Minncsota wircless service territory.’ This is consistent with what

has been done to allow Western Wireless Corporation 1o be designated as an ETC for certam of

? In addition to 1ts basic service offerings, Midwest Wircless has stated that it will offer mobulity,
wide local calling areas and packaged loiig distance plans.

¢ A list of the CenturyTel exchanges is included in Attachment 3.



the exchanges of Frontier Commutnicatic ns of Minnesota, Inc. that were within Western Wireless
Corporation’s licensed service territory. Sec Western Wireless Petition.

In addition to the redefinition required for the CenturyTel exchanges, further redefinition
1s necessary below the exchange level 1r oider for Midwest Wireless io serve a number of other
areas within its licensed territory. The boundary line for Midwest Wircless’s licensed service
area does not coincide with the exchange boundarics for some of the exchanges served by
Citizens Telephone Company, Frontier Communications of Minnesota, Inc, Mid-State
Telephone Company d/b/a KMP (TDS Telecom), Scott-Rice Telephone Company, United Tel
Co of Minnesota (UTC of Minnesota), Federated Telephone Company, Meirose Telephone
Company {(diversiCOM), Winsted Teli:phone Company (TDS Telecom), Eckles Telephone
Company (Blue Earth Valley Telephore Company), Lakedale Telephone Company, Farmers
Mutual Tel Co., and Lonsdale Telephon: Company, Inc. It 18 necessary o redefine the service
areas of these exchanges for purposes of Midwest Wireless’s universal service funding as an
ETC becanse Midwest Wircless serve; only portions of some of the exchanges of these
companies. For the 11 companies above-named, Midwest Wireless requested that the MPUC
classify the porhon of each wire center of the affected LECs that Midwest Wireless's license
covers as a separale service area. A complete list of the exchanges and partial exchanges served
is attached to this petition as Attachmear 3.

Secdon 54.207(c)(1) of the Commission’s rules sets forth procedures for the
Commission’s consideration of state comumission-proposed definitions ol a rural telephone
company's service arca that differ from he company’s study area. The state commission must
submit a petition to the FCC containing. 1) the definition proposed by the state commission, and

2) the state commission’s rulipg or ofiic al statement actting forth the reasons for the proposed

Db 8 6°05 15°77/3T 15-25/N0 £76:,0405°6 B 1€
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definition, including an analysie that taites into account the recommendations of any Federal-
State Joint Board convened to provide th«. recommendations with respect to the definition of a
service area served by z rural telephore (ompany. 47 CFR. § 54.207(cX1). This petition meets
these two criteria, as discussed below.

A, The MPUC Proposed D¢ finition.

1. The MPUC redefined CenturyTel’s study area to identify each
exchange as a service arca.

First, the MPUC proposes to clussify each of the CenturyTel exchanges as a separate
service arca. As a rural telephone company, CenturyTel's service area is presently the same as
its study area for purposes of determining federal unjversal service obligations and support
mechanisms. 47 C.F.R. § 54.207(b). The MPUC concluded that it is appropriate to disaggregate
CenturyTel’s study area so that each uf the exchangee constitules a scparate service area. This
proposed definition not only addresses Midwest Wireless’s concerns, it aleo may meet the needs
of future requests for ETC status in the CenturyTel territory. Furthermore, it is consistent with
the redefinition previously made to iccommodate Western Wireless Corporation in the
exchanges served by Frontier Commurc tions of Minnesols, Tnc.

2 The service area: of the other 11 rural carriers are appropriately
redefined to the sub-exchange level

The MPUC further proposes to :lgssify the portion of each wire center in the service

areas of the other 1| companies® served by Midwest Wireless as scparate service areas for

S Citizens Telephone Company, Fronier Communications of Minnesota, Inc., Mid-State
Telephone Company d/b/a KMP (TD3 Telecom), Scon-Rice Telsphone Compary, United Tel
Co of Minnesota (UTC of Minnesota). Federated Telephone Company, Melrose Télephone
Company (diversiCOM), Winsted T:lephone Company (TDS Telecom), Eckles Telephone
Company (Blue Earth Valley Telephone ‘“cmpany), Lakedale Telephone Company, and Farmers
Mutual Tel Co. :

10
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purposes of Midwest Wireless’s ET{ cesignation. As an cxample, Midwest Wireless’s license
covers much of the service territory of Farmers Mutual Tel Co. Midwest Wireless provides
wireless service in three exchanges s¢rved by this company, but it is able to serve only the
Marietta exchange completely because s license does not coincide with the existing exchange
boundanes and does not include the complete portions of the Ballingham and Cemro Gordo
exchanges. Thus it is necessary to redefine the study and/or service area[s] of Farmers Mutual
Tel Co. to exclude the portions of the Ballingham and Cerro Gordo wire centers that Midwest
Wireless is unable to serve. The exchaages of the remaining 10 rural companies involves similar
circumstances. See Aftachrent 3.

B. The MPUC’s Rationale for the Proposed Defimitions.

The second criterion in § 54.2Y7(¢c)(}) reguires & state commission ruling or official
statement setling forth the rcasons for the proposed definition, including an analysis that takes
mto account the Federal-State Joint Board recommendations with respect to the defimtion of a
service area served by a rural telephon: company. In the MPUC’s Approval Order altached to
thus petition, the MPUC specifically addressed the issues identified by the Joint Board:

In considening whether to disaggregate a rural telephone company’s service

territory, the FCC directs the [state commission] to consider three factors

identified by the Joint Board: 1} the risk of “‘cream skimming,” 2) the rcgulatory

status accorded rural telephons: companies under the 1996 Act, and 3) any
additional administrative burden:: that might result fiom the disapgregation.

“Cream skimming” may arisc if a competitive ETC were to target low-cost
exchanges, or low-cost portions of an exchange. generally, a competitive ETC
receives a subsidy for each access line it serves equal to the average subsidy per
line that would otherwise be paii to the incumbent carrier in the study area. If a
competitive RTC were to target unusually low-cost areas within a study area, the
ETC mught receive the same subsidies per line as the incumbent while incurring a
fraction of the cost per line. The incumbent, in contrast, would be left serving the
relatively costly customers.

Il
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But the record does not suppor: he suggestion that the campany is targeting areas
based on their cost characterist cs. Rather, the Company is targeting all arcas
within jts licensed service temlory. Any correlation between the Company’s
disaggregation proposal and the: cost characteristics of the areas the Company
seeks to serve appears to be coirzid:mtal

Additionally, the FCC now pérnats incumbents to disaggregate their own service
areas, thereby letting them trget their subsidies to their high-cost areas,
Disaggregation reduces the opportunity for cream-skimming; a competitive ETC
that targeted only low-cost ar:e: would also receive only low levels of subsidies.
Most Minnesota telephone coripanies, including Citizens and Frontier, have
elected to disaggregate their oun service areas down 1o the exchange level for
universal service purposes, and « ven to subdivide their exchanges into cost zones.
Consequently, the Commission irds little prospect of cream-skimming resulting
from disaggregating the exchangss at issuc into sub-exchange service areas.

Similarly, disaggregating these service areas is consistent with the regulatory
status accorded rural telephone companies under the Act. For example, the
Commuission has expressly deier mired that Frontier is a rural telephone company
under the Act. This determinuticn entitles Frantier to special status under the Act
and the slatutory exemptions ;santed under this provision, exemptions from
interconnection, unbundling ani resale requirements, remain unchanged as a
result of the disaggregation of Fiontier’s service area. Further, the disaggregation
of Frontier’s service area do¢s niot reduce the careful consideration, including a
determination of public interest. hat the Commission must give to any application
by a CLEC for ETC status in Frontier's service area.

The Commission is not persuade that this disaggregation will result in significant
additional administrative burder:.. Given Citizens’ and Frontier's own election to
disaggregate their service areas to the exchange and sub-exchange levels, it is
difficult to conclude that the resulting administrative challenges can be attributed
to this docket.

Finally, the Commission is not psisuaded that disaggregating exchanges would
prompt much additional custom confusion. While exchange boundaries have
long held significance to people :n the local telephone business, it is less clear that
these boundaries have been 2o significant to customers. Moreover, customers are
generally aware that a cellular phone may have a different calling scope than a
landline phone. (Footnotes and citations are omitted.)

Afttachment 1, at 8-9, In addition to tae above-quoted material, there is further discussion of the
Joint Board recommendation throughout the MPUC's Approval Order in Docket No.

PT-6153/AM-02-686.

12
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The MPUC’s attached Approvid Order demonstrates that the MPUC appropriately
considered the recommendations of the Federal-State Joint Board on Universal Service and has

clearly sct forth its rationale for redefinit g service areas for the 12 mral companies addressed by

o
1
'

this petition.
¢ ONCLUSION

This petition complies with 47 C.F.R. § 54,207(cX1) by providing the MPUC's proposed

defimition of Midwest Wireless's service areas and by providing the rationale therefor. The

MFPUC requests that the Commission act expeditiously to agree to redefine the service areas for

the companies above-named in Minnesota as requested by this petition. The complete rationale

supporting this request is fully set forth ir: the attached MPUC order.

Dated: July 1, 2003 Respectfully submitted,

MIKE HATCH
Attorney General

State of csgia

KAREN FINSTAD
Assistant Attorney General
Atty. Reg. No. 0253c{29

St. Paul, Minnesota §5101-2127

445 Minnesota Streci#l 100
)

(651) 297-1852 (Voic
(651) 296-1410 (TTY)
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

LeRoy Koppendrayer Chair
Ellen Gavin \ Commissioner
Marshall Johnson ‘ Commissioner
Phyllis A. Reba Commissioner
Gregory Scott Commissioner

In the Matter of the Petition of Midwest Wircless ISSUEDATE: March 19, 2003

Communications, LLC, for Designation as an .

Eligible Telecommunications Carner (HTC) DOCKET NO. PT-6153/AM-02-686

Under 47 U.S.C. § 214(e)(2)
ORDER GRANTING CONDITIONAL
APPROVAL AND REQUIRING FURTHER
FILINGS

PROCEDURAL HISTORY

On May 7, 2002, Midwest Wircless Co:nmunications, LLC (the Company) filed a petition under
the federal Telecommunications Act of 1996 (the Act)' aslong this Commission to designate it an
“eligible telecommunications carrier” (F.TC) in areas in central and southermn Minnesota where it is
curreatly licensed to provide cellular phone service. The Company needs the designation to
quahiy for subsidies from the federal universal service fund. ‘

On July 5, 2002, the Commission issued its ORDER REQUIRING ADDITIONAL FILINGS,
VARYING TIME PERIOD AND NOTICE AND ORDER FOR HEARING. Inits order, the
Commission granted the request of Citizens Telecommunications Company (Citizens), Frontier
Communications of Minnesota, Inc. (Frontier), the Minnesota Department of Commerce (the
Department) and the Minnesota Indepen dent Coalition (MIC) to require the Company {o provide
additional information. The Commission also referred the matter to an administrative law judge
(ALY) for a contested case proceeding.

The Company made supplemental filing;: on July 135, July 22, and November 4, 2002.
Following hearings, the ALJ filed her Fiadings of Fact, Conclusions of Law and Recommendation
(ALJ's Report) on January 2, 2003, reconmending granting the Company's request. The

Comimission received exceptions to the ALJ's Report on January 10 from the pCPMncnt, MIC, and
jointly from Citizens and Frontier. The (Jompany filed replies to these exceptions on January 21.

The case came before 1the Commissior fer decision on Fébnmy 13, 2003.

"Pub. L. No. 104-104, 110 Sta'. 6, codified throughout title 47, United States Code.

1
Attachment 1

-
4
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II. The Legal Standard

!
Applications for ETC status are governcd by federal and state taw.? The Act’s § 214 requires an
ETC to offer certain designated service: throughout its ETC-designated sesvice area, use ai Jeast
some of its own facilities in providing tiesc services, and advertise the availability and price of
these services."" While the list of desigsated services may change over time, " FCC rule
§ 54.101(s) currently designates the following services:

. voice grade access 1o the public switched network

local usage

touch-tone service or its tunctional equivalent

single-party service

access to emergency survices, including 911 and enhanced 911
access o operator services

access to interexchange s:rvices

access 1o directory assistznce

toll limitation for qualify'ng low-income customers

- - - L] L] q

Procedurally, this Commission has the rtsponsibility for designating ETCs in Minnesota except
where it Jacks jurisdiction over an applicant? The Commission evaluates an application based on
the criteria of the Act, the FCC, and the : tate itself.” State-imposed criteria should be
“competitively neutral” so as not to favo: incumbents, competitors, or any particular technojogy. ™

The Commission must grant ETC statis 0 any qualified applicant, provided that the applicant is
not seeking to serve exchanges in which he incumbent telephone company is a rural telephone
company. For these areas the state comniission must first make a finding that designating more
than one carrier is in the public interesi.” This requircment reflects Congressional concern that
some thinly-populated areas might not b« ablc to support more than one carder.

*47US.C. §§ 254, 214; 47 C.F P. § 54.101; Minn. Rules parts 78111400 and
7812.1400.

10 47 U.S.C. § 214(c).

M 47 US.C. § 254(cX1).

47 U.S.C. § 214(eX6). _

' Sco Texns Office of Public Urlil:y Counsel v. FCC, 183 F.3d 393 (5th Cir. 1999) (state
may impose own criteria, in addition (o fzderal criteria, when evaluating requests for ETC
status). .
) 47 U.S.C. § 254(b)(7); In the M itter of Federal-State Joint Board on Universal
Service, CC Dacket No, 96-45 Report ene Order, 12 FCC Red 8776, 8§801-03 1] 46-01 (USF
First Report and Orde:).

147 U.8.C. § 214(c)(2). Each ;rsv. of ETC status must be consistent with the public
interest, convenionce and necessity. M. Rules part 7811.1400, subp. 2; 7812.1400, subp. 2.
“Rural telephone company” is defined ar 47 U S.C § 153(47).

3
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Tbe Department and MIC agres that i< Company's BUS rate phan provides all the required services,
but argue that some of the Company's ¢ ther rate plans do not provide adequate local service. While
the BUS plan offers unlimited local calfing toll-free, the Company’s other plans offer only a limited
number of minutes of toll-frec calling cich month, or none at all. In response to these cogcerns, the
Company pledges to comply with all minimum local usage requirements that the FCC might
establish in the future. Nevertheless, tit: Department and MIC recommend denrying the Company’s
ETC designation. Alternatively, they r¢zommend granting the designation only with respect to the
Company’s BUS offering, as was done in another state.’”

The Comunission is not persuaded to grant cither form of relief. Nothing in the Act of FCC rules
prohibits an ETC from offering a varicty of rate plans, provided that at least one rate plan offers all
the required services. In the present casc, no party disputes that the BUS plan provides alf the
required services, including adequate iocal usage  That is sufficient. As the ALJ remarked, if the
Corpany wants to offer a rate plan with “pramium features or an expanded calling area as well, ‘that
is between the company and the customer.””™

Furthermore, the practice of restricting &} ¢ Comipany’s ETC designation to a specific service plan
would be discriminatory, contravening ti.c FCC's admonition 10 remain competitively neutral  The
Commission has not imposed similar res-rictions on other ETCs  For example, some ETCs offer
mcasured local service — that is, they of¥:r an optional service plan that involves an incremental
charge for cach minute of use. By the D partment’s and MIC’s reasoning, such mea.sured service
plans do not provide “local ussge,”" y=t ‘he Commission has not limited the subsidies paid to ETCs
offenng such plans. The Commission is disinclined to singe out the Company for such limitations.

2, Ability and Commiitment to Serve

MIC, Citizzns and Frontier alsg object 1o the ALY's conclusion that the Company ha.? demonstrated
an ability and commitment to provide the requircd services throughout its entire service area. They
note that the Company does not yet have 7acilities 1o serve some parts of the area. The Company
declined to provide an estimate of when i would build such facilities, but has acknowledged that
building new cellular towess typically tak = from 12 to 15 months. MIC, Ciﬁzens.nnd'l:ront!‘?l' argue
that if the Campany is going to receive E:°C designation, the Commission should impose a timetable
vn the Compeny’s plans for building out {is infrastructure just as the Commission imposed on
incumbent telephone companies in the £ and Tofle” cases.

"7 In the Matter of the Application of WWC Texas RSA Lid. Parinership jor Designation
as an Eligible Telecommunications Carricr Pursuant to 47 US.C. § 214(e) and PUC Subsi. R.
26.418, Docket No. 22278, SOAH Docke: No. 473, 00-1167, ORDE}} EOC?bcr 30, 2000).

'* ALJ Report at § A7, quoting Ju tire Matier of Minnesota Cellular Corporation’s
Petition for Desigmﬁzmls anqzlt;:inl?!e Te.ecommunications Carrier, Docket No. P-5695/M-98-
1285 ORDER GRANTING PRELIMINARY APPROVAL AND REQUIRING FURTHER
FILINGS (October 27, 1999).

¥ 47 CF.R. § 54.101a)D).

** In the Matter of Perition for Assiznment of an Eligible Telecommunications Carrier to
Provide Service in Unassigned Territory it Northern Minnesota, Docket No. P-407%/EM-98-1193
(July 28, 1999). |

*! In the Matrer of the Request for Lervice in Qwest's Tofte Exchange, Docket No. P-
421/CP-00-686 (June 71, 2002).

5
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B. Advertising Necessary Services

The Act requires an ETC to advertise the.availability and pnce of the required services throughout
the designated service area using media of general distribution.” An ETC must also publicize the
availability of Link-Up and Lifeline services in 2 manner reasonably designed to reach those likely to
qualify for those services®

Afier the Department asked the Company to eleborate on its advertising plans, the Company agreed
to work with the Commissian's staff and the Department to reach agreement on an acceptable
advertising plan within 30 days of ETC dusignation. On this basis, the ALJ found that the Company
demoustrated an ability and commitment ‘o fulfill this advertising obligations.

Having reviewed the record and providad all parties with an opportunity to comment, the
Commission will adopt the recommendation of the ALJ. The Company has demonstrated its
willingness and abilify to advertise the rec uired services.

C.  Using Own Facilities

The Act requires an ETC to use at least some of its own facilities to provide the designated services
in its service area. As noted above, the Ccrmpany currently is able to offer its services through
approximatcly 200 cell sites in and arovnd the state, and has pledged to build an additional 15 cell
sites upon designation as an ETC. The Conpany has pledged to meet customer orders for new
service through a varicty of measures inch.ding additional cell sites, cell extenders, rooftop antennae,
and high-powered phones, among other thngs. In addition, the Company has stated that it is willing
to address a customer’s request for scrvice by developing a schedule for extending service.

The Commission concludes that the Company has demonstrated a willingness and commitment {0
cmploy at least some of its own facilities i1 providing the designated services to its customers.

D. Public Interest
1. The Legal Standaz1

While the Act generally requires a statc wo:nmission to designate all qualifying applicants as ETCs,
that is not true for areas served by rural tstephone companies. For those areas, a sts.tc_mmuusglon
must first make a finding that designating rnore than one ETC would be in the public interost.™ As
noted above, the Company seeks ETC desi rration for arces served by rural telephone companies, and
thercfore this Commission must determiae whether granting the Company’s petition would be in the
public interest,

When the FCC has had to make this deteny ination, it has considered 1) whether customers are likely
to benefit from increased competition, 2; wheiher designation of an ETC would provide bencfits not
available from incumbent carricrs, and 3) v hether customers would be harmed if the incumbent

% 47 U.S.C. § 214(e)1XB).
%47 CF.R. §§ 54.504(b), 54.411(4".
"47US.C. §214()(2).
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services for which the support is intended.™ For such certifications, however, the Comumission also
required ETCs to file affidavits, additicnal Jocumentation pertaining to the amount of federal high-
cost support received for the prior year! and the ETC’s operational and capital expenditures

The AL mcomm.eud.s that the Company be required to make a compliance filing contamning, among
other things, “all information the state iypically gathers from ETCs to make its snnual certification
that ETCs in Minnesota are using high-sost funds....” ALJ’s Report at § 62. The Commission will
adopl this recommendation as a reasonz biw cffort to documcnt the Company’s intentions.

3. Affordability

While acknowledging the importance o " “affordability” to promoting the public interest, the ALJ
concludes that in this case market force:; can address this issve adequately, Competitive carriers do not
have morepoly power to exploil; consequently, they can only win customers (and federal subsidics)
by offering a service with an attractive «ombination of quality and price. The ALJ observes that the
Coropany had demonstrated its capacity (o do so, attracting 88,000 customers already .

1f the Commussion desires a more objective basis upon which 10 judge the affordability of the
Company’s services, the ALY notes that the Company’s BUS mte plan is priced at $14.99 per
month for unlimited local usage. The ALJ concludes that this combination of rates and quality is
affordable by any standard.

The Department takes issue with the Ai)’s analysis of affordability, arguing that the facts cited by
the ALJ are taken out of context. The f3zpartment potes that the Company’s 88,000 subscribers
represent a small percentage of the roughly 1 million people that live within the Company’s
Minnesota sexvice temitory, And the Company’s offer 1o provide its BUS rate plan for §14.99 per
month fails to reflect the cost of buyirg, installing and activating various equipment at the
customer’s premiges. It does not reflect the cost of paying = deposit. It does not reflect any
liahilities arising out of long-term conuscts and leases. [t docs not reflect the costs imposed by
possibly oncrous service agreements. A.ad it does nol reflect the burden of uaresponsive network
maintenance policies, or billing and pay:inent policies.

Moreover, there was some dispute about whether all the necessary equipment for BUS was still
being manufactured and would remain, i+ wilable to customers

The Department asks that the Commissicn not grant final approval to the Company’s petition until
it has resolved all these issues. The Dep:rtruent notes that the ALY shared some of these concems,
recommending that the Company mak= 3 filing containing —

7 47 CFR. § 54.313(a) (pertaining to non-rural telephone companics); 47 C.FR.
§ 54 314(a) (pestaining to rursl telepbone companics). See, for example, /i the Matrer of Annual
Certifications Related 1o Eligible Telecoivmunications Carriers’ (ETCs) Use of Federal
Universal Service Support, Docket No. -999/M-02-1403 ORDER CERTIFYING ETC’s USE
OF FEDERAL HIGH-COST SUBSIDY December 23, 2002).

* Id, NOTICE OF FILING DEADLINE (August 22, 2002).

* ALJ's Report at n.23.

9
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Various reasons support the Commission's conclusion First, the FCC has concludad that the
{inancial impact an the federal fund of des’ mating a carrier as an ETC is irrelevant to whethe a
carrier should be so designated *

Second, if this Commission were inclinet! to consider the impact on the federal fund, it would
discover that the Company’s projected subsidy would increase the fund’s size by roughly 0.25%.
The Commission is not persuaded that this level of impact warrants singling out the Company for
special consideration,

MIC argues that the Commission should r:onsider not merely the cost of the Company’s subsidies,
but the eest of the subsidies that might be paid to all CMRS providers licansed io provide service in
the Company’s sepvice teritory, or in the cntire state, assuming alt CMRS providers in the statc
became ETCs. The Commission disagrees. The issue before the Commission is the Company’s
pctition, and po one clse’s. In this docket the Commission will decline to consider the effect of ather
CMRS companies® subsidies, just as the C'ommission has not considered the effect of the incumbent
ETCs’ subsidies. To do otherwise would violate the principle of competitive neutrality.

Third, Minnesota telecommunications cariers - and indirectly, Minnesota ratepayers -- are
already paying into the fund; it would be inequitable for qualified Minnesota providers and
Minnesota ratepayers not to derive the benefii of the fund, too.

Finally, the FCC has initiated 2 proceeding to re-consider how universal service support is
distributed >’ To the extent that these issucs warrant further review, they will be addressed and
remedied bolistically in the federal docket Thus, these issues need not be addressed on 2
piecemeal basis in company-specific dockts such as this,

5. Conclusion

The Commission tentatively finds that granting the Company’s petition would be in the public
interest. Customers would be likely to bencfit from increased competition, ipcluding the
provision of services and functionalitics that the incumbent providers do not offer. No customer
barms are foreseeable. The Commission his cause to find that the BUS service is affordable,
although it will await the Company’s compliance filing on this question. And the Commission is
not persuaded that concemns about the size of the federal Universal Service Fund require the
Company’s ETC desipnation to be withhe]d or limited in scope.

E.  Service Area Disaggregation
1. Legal Standard

A carrier must offer and advartise the required basic services lhrouglyout_any “s».-:rvice area” for
which the carrier is designated an ETC. While state commissions establish service area .
boundaries, those boundaries typically coincide with the service tesritory boundaries or exchange
area boundaries of incunbent Jandline carriers. The Act defines “service ayes™ as

1

*RCC/Alabarna Order at § 3.
Y Sec In the Matter of Federal-Star: Joint Beard on Universal Service, Order,
FCC 02-307 (rel. Nov. 8, 2002)
11
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2. The Company’s Proposal

As noted above, the FCC has authorizey] the Company to provide commercial mobile radio service
(CMRS) throughout a swath of southaim: Minnesota. The Company seeks ETC designation for its
entire service territory. But the boundenies of the Company’s licensed service territory do not
coincide with the boundaries of the incw nbents’ underlying servicc arcas.

For most service areas within the Compiny’s service tormitory, these boundary issues pose no
problem. The Company asks the Commission to designate it an ETC in any exchange in its .
service territory that is served by a non-r aral telepbone compeny, since the Commission has the
discretion to redefine the service areas of non-rural telephone companies unilaterally.
Additionally, where a rura) telephone co:npany’s entire service area is within the Company’s
service tetritory, the Company is williag to be designated en ETC for the entire service area.

But where the Company’s autharity to provide wireless service extends only part way through a
rural telephone company’s service area, t2¢ Company would be precluded from obtaining ETC
designation unless the service area wete cisaggregated. Thr Company asks for this relief That is,
the Company secks (o disaggregate the incumbent companies’ service areas to the extent
becessary 10 permit the Company to obuun ETC designation throughout its licensed service
territory — even if this requires disaggres: ting below the exchange level

3. Comment

The ALJ recommends granting the Comp:ny's request and petitioning the FCC to disaggregate
the service areas. ALJ Report at §{ 55-59

No party opposes the Company’s request, except where the Company seeks ETC designation with
respeet (o fractional parts of an exchange  Citizens and Froutier argue that this aspect of the
Company’s proposal would provoke custo mer confusion, frustrate the federal scheme matching
subsidies to cost, and mcrease administenve burdens.

4, Commission Actior

In considering whether to disaggregaie s "1ual telephone company’s service territory, the FCC
directs the Commissian to consider thres, .icturs identified by the Joint Board: 1) the risk of
“cream skimming,” 2) the regulatory stsi:s accorded rural teléphone companies under %e 1996
Act, and 3) any additional administrative: - wdens might result from the disapgregation.

“Cream skimming” may arise if a compet'-.ve ETC were to target low-cost exchanges, or low-cost
portions of an exchange, Generally, a cor:oetitive ETC receives a subsg:dy for e?ch access line it
serves equal to the average subsidy per line that would otherwise be paid 1o the incumbent camer
in the study area. If a competitive ETC w=ye to target unysually low-cost areas within a study
ares, the ETC might receive the same subsidies per line as the incambeat while incurring a
finction of the cost per line. The incumbsr, in contrast, would be left serving the relatively costly
customers.

* Sce Joint Board Recommendatioin 12 FCC Red at 179-80, 1Y 172-74.
| 13
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Y. Conclasion

The Commission will grant prclinﬁnaxy\;;approva] to the Company's application, finding that the
Company has made a credible showing ~f its ability and intention to provide a high quality,
affordable universal service offering thriaughout its proposed segvice area. Final approval will be
granted upon Commission review and anoval of & filing complying with the requiremecnts
discussed in the body of this Order. |

ORDER
1. The Commission accept, adopt 2nd incorporate the ALY's Findings of Fact, Conclusions of
Law and Recommendation, anc' g ants preliminary approval to the Company’s application

for designation as an eligible telecommunications carrier. Final approval is contingent
upon Commission review and approval of the compHance filing set forth in paragraph 2.

2, The Company shall make a compliance filing including the following items:
(a) information typically patherec from ETCs in the annual certifications,

(b) iaformation on rates, terms ar: conditions applicable to the BUS, including customer
premise equipment options and ch wgcs,

(c) an’'advertising plan,

{(d) a tariff with terms and rates ior the BUS, with Lifelinc and Link-Up and other services
which may be added to a universal service offering,

(¢) a customer service agreement with customer sexvice and dispute resolution policies,
network maintenance with procedures for resolving service intermiptions and any customer
remcdies, billing and payment aue deposit policics, snd
(£) a List of the Company’s federai 1bligations regarding its service area

3. The Commissicn will petition the } CC to disaggregate, for ETC purposes, the service

arvas of the relevant incumbent tei: phone companies to the extent necessary to permit the
Company to obtain ETC designaticn throughout its CMRS licensed service teritory.

5
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EXHIBITC

MINNIESOTA RURAL LECs THAT
MIDWEST WIREL:SS COVERS IN THEIR ENTIRETY

Ace Communications Group Spring Grove Cooperative Telephone

Blue Earth Valley Telephone Company Company
Cannon Valley Teleccommunications, Inc Western Telephone Company !
Chester Telephone Company (CenturyTel of Winnebago Cooperative Telephone
Chester, Inc.) Association
Christensen Cogununications Company d/b/a Winthrop Telephone Company
Madelia Telephone Woodstock Telephone Company
Clara City Telephone Company (Hansor Zumbrota Telephone Company
Comsnunjcations) Lonsdale Telephone Company, Inc.
Clements Telephone Company
Delavan Telephoge Company
Dunnell Telephone Company
Easton Telephone Company (Blue Eart, Valley
Telephone Company)
Granada Telephone Company

Harmony Telephone Company

Hills Telephone Company, Inc.

Home Telephone Company

Hutchinson Telephone Company

Interstate Telecommunications
Cooperative, Inc.

Kasson & Mantorville Telephone Comp: ny

Lismore Cooperative Telepbone Compary

Mabe] Telephone Cooperative Company

Manchester - Hartland Telephone Compiny

Mankato Citizens Telephone Company
(Hickorytech)

Mid-Communications, Inc. (Hickorytech

Minnesota Lake TejJephone Company (Eiue
Earth Valley Communications)

Minnesota Valley Telephone Company, I1c.

New Ulm Telecommunications, Inc.

Pine Island Telephone Company

Redwood County Telephone Company

Sacred Heart Telephone Company (Hanscr
Cornmunications, Inc.)

Sleepy Eyc Telephone Company

Splirock Telecommunications Cooperative

Attachment 2
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EXHIBITD

RURAL LEC SERVICE AREAS REQUIRING DISAGGREGATION

LEC Service : CenturyTel

Wire Centers Renville Westbrook
Served by Minneota Storden
Midwest Wireless:  Fairfax Jeffers
Gibbon Fulda
1a Fayene Dundee
Kellogg Heron Lake
Spring Valley Wilmont
Preston Rushmore
Lamberton Brewster
Round Lake
LEC: Citizens Telecorunumications Company (Shown as GTE Minnesota on
Map)
Wire Centers Jasper Byron
Served by Hardwick Ellendale
Midwest Wireless: Bigelow Blooming Prerie
Arco Hayfield
Lynd Clarks Grv
Tylex Hollandale
Ghent Brownsdale
Boyd Dexter
Clarkfied Lyle
Hazel Run \ Adams
Hanley Falls Le Roy
Cottomwood Cherry Grove
Raymond Fountain
Prinshurg Mountain Lake
Svea-Bloomkest Butterfield
Kandiyohi Odin-Ommsby
Lake Lillian Kiester
Atwaler Alden
Cosmos Cannon Falls (pamal)
Hector Kenyon
Delft Wanamingo
Comfrey W Concord.
Claremont Belgrade (partial)
Dodge Center
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LEC:

Wire Centers
Served by
Midwest Wireless:

LEC:

Wire Centers
Served by
Midwest Wireless:

LEC;

Wire Center
Served by
Midwest Wireless:

3T 15 25/80, 4261040

Frontier Comuriur ications of Minnesota, Inc.

Madison Lewisville
Canby Trunont
Dawson Truman
Porter Welcome
Ivanhoe Northrop
Balaton Sherburn
Curne Fatrmont
Avoca Ceylon

Lk Wilson East Chain
Slayton Green Isle
Chandler Henderson (partial)
Jona Ardingion
Edgerton Montgomery
Leota Le Center
Adrian Kilkenny
Elisworth Waterville
Worthingtn Elysian
Okabena Janesville
Lakefield St Leo

Bell Piaine (partials

Mid-State Telephoie Company d/h/a KMP (TDS Telecom)
Irving (partial)

Pennock

New London

Spicer

Sunburg (partial)

Murdock (partial)

Kerkhoven (partial}

Scott Rice Telephone Company
Webster (partial)
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LEC:

Wire Centers
Served by
Midwest Wireless:

LEC:

Wire Ceaters
Served by
Midwest Wireless:

LEC:

Wire Centers
Served by
Midwest Wireless:

LEC:

Wire Center
Served by
Midwest Wircless:

LEC:

Wire Center
Served by
Midwest Wireless:

o]

United Tel Co of Minnesota (UTC of Minnesota) ~
Granite Falls Rollingstn

Grove City Lewiston

Dassel St. James
SilverLake Waldorf
LestetPrarie New Richland
Buffalo Lake Norwood (partial)
Stewan

Brownion

Glencoe

Plato (partial)

Chaska

Lake City

Zumbro Fls

Millville

Elgin

Plainview

Eyorz

Almra

Federated Telephone Company
Milan (partial)
Big Bend (partial)

Melrose Telephone Company (diversiCOM)
Eden Valley (partis])

Watkins (partial)

Kimball (partial)

Winsted Telephore Company (TDS Telecom)
Winsted (partial)

Eckles Telephone (.ompany (Blue Earth Valley Telephone Company)

New Prague (pertia})

Page 3 of 4
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LEC:

Wire Center
Served by
Midwest Wireless:

LEC:

Wire Ceaters
Served by
Midweat Wireless:

Lakedale Telephone Company
Paynesville (part:ul)

Farmers Mutua! Tel Co.
Marjetta

Ballingham (partial)
Cerro Gordo (partia}
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